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CMR DIGESTS 


The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals ana 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 








INSTRUCTING PERSONNEL OF THE COURT—though 
a commander may give general instruction to per- 
sonnel of courts-martial, such instruction may not 
be conducted in such a manner as to become coer- 
cive or to constitute an exercise of improper and 
undue influence. 


® The accused was convicted by general court- 
martial of two specifications of larceny in vio- 
lation of Article 121 and was sentenced to the 
maximum punishment authorized by the Manual 
for Courts-Martial. Prior to the plea defense 
counsel interposed a motion which, in effect, . 
was a challenge to all members of the court. In 
support of the motion, evidence was introduced 
showing that after the court was appointed for 
the trial of the case but prior to its convening 
a meeting was called by the commanding officer 
of the units from which the membership of the 
court-martial was drawn. This officer was not 
the convening authority. The Court of Military 
Appeals found that statements were made at the 
meeting “to the effect that sentences which per- 
mit one convicted of larceny to remain in the 
service are improper; that imposition of inade- 
quate sentences brings the armed forces into 
disrepute; that prerogatives of the convening 
authority should not be usurped; that the court- 
martial’s findings and sentence are relatively 
unimportant in view of the thorough review 
given by division headquarters; that failure to 
recognize that the Army is no place for thieves 
is a serious deficiency ; that great care must be 
used in selecting officers to serve on courts- 
martial; and, that when individuals selected for 
that duty have verified by their performance that 
they have certain qualifications, appropriate 
notations will be made on their efficiency 
reports.” 

The Court of Military Appeals referred to 
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THE ROLE OF COUNSEL 


LT R. D. THOMPSON, USNR 


REVIOUS JAG JOURNAL ARTICLES con- 

cerning the Career Compensation Act of 
1949 analyzed the statute and presented a step- 
by-step review of the legal machinery set up for 
the administration of the Act. As one of the 
final administrative steps, the Office of the 
Judge Advocate General, acting for the Secre- 
tary of the Navy, each year reviews nearly 
11,000 physical evaluation board records. In 
many of these cases, Naval or Marine Corps 
officers serve as counsel for the member whose 
case is being considered. This article appraises 
the role of counsel for the member whose physi- 
cal fitness is being evaluated and suggests some 
ways in which legal representation may be more 
effective. It is believed that others than coun- 
sel may find it useful, for all members of the 
naval service, commissioned and enlisted, now 
are eligible for retirement or separation by rea- 
son of physical disability, and, at some future 
date, information which may assist in the effec- 
tive presentation of a case before a physical 
evaluation board may become of personal 
interest. 

Section 413 of the Career Compensation Act 
requires that regulations for the administration 
of the Act must provide that no member shall 
be separated or retired for physical disability 
without a full and fair hearing, if he shall de- 
mand it. The forum provided by regulation for 
this full and fair hearing is the physical evalua- 
tion board, consisting of one medical officer and 
two non-medical officers as members, and a re- 
corder. The duty of the board is to evaluate the 
physical fitness of certain members of the Navy 
and Marine Corps to perform their duties and 
to make recommended findings appropriate to 
such evaluations. 

Naval regulations for the disposition of cases 
involving physical disability, contained in Chap- 


ter IX, Naval Supplement to the Manual for’ 


Courts-Martial, United States, 1951, provide for 
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the right of any member whose case is being 
considered to have counsel, and require that 
counsel be appointed in cases where the mem- 
ber’s personal appearance before the board, or 
disclosure to him of information relative to his 
physical or mental condition, would be harmful 
to his physical or mental health. 

While, in such cases, counsel’s responsibility 
may be greater, for his decisions will affect the 
substantial legal rights of a member with whom 
only limited consultation may be possible, the 
role of counsel for the member in any physical 
disability retirement proceeding carries with it 
an obligation no less exacting than that of coun- 
sel in court-martial or civil proceedings. 

The administration of physical disability re- 
tirements, under the present statute, is a rela- 
tively new, highly-specialized field, unfamiliar 
to most naval personnel. The physical evalua- 
tion board’s function is that of an impartial trier 
of facts, seeking to arrive at an evaluation of the 
member’s disability fair to both the member and 
to the Government. The duty of the recorder 
is to bring out all the facts, without regard to 
the effect on the persons concerned, and, as he 


has been appointed to an official capacity, the 


condition of public trust which thereby arises 
is not consistent with the full representation of 
one who may be in a position of prosecuting a 
claim against the Government. Upon counsel 
for the member, then, rests the primary respon- 
sibility for explaining to the member his rights, 
advising him as to his proper course of action, 
and assisting him in pursuing that course. The 
correction of an error or injustice, once a final 
determination has been made in any adminis- 
trative proceeding, is generally a lengthy and 
sometimes uncertain process. Diligent and 
conscientious counsel, by effectively represent- 
ing the member, can help to reduce the number 
of cases in which reopening of proceedings or 
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PHYSICAL DISABILITY RETIREMENTS 





the institution of proceedings to correct the rec- 
ord are necessary. 

The right to counsel means the right to ade- 
quate and competent counsel—a standard which 
is not met by mere perfunctory appearance at 
the hearing and a form entry in the record that 
“Counsel stated that he did not wish to call wit- 
nesses and did not wish to make a statement.” 
Guaranteed to the member are the right to be 
present at the hearing except where this might 
be harmful to his own health, to challenge mem- 
bers of the board for cause, to present evidence, 
to testify, to cross-examine witnesses, and to 
submit a statement in rebuttal to the recom- 
mended findings of the physical evaluation 
board. 

The most serious—and most frequently 
noted—deficiency in the performance of coun- 
sel is the failure to exercise any of these rights 
in behalf of the evaluee. In case after case 
where it was necessary for reviewing authori- 
ties to take corrective action, the record duly 
notes that counsel “entered and took seat” —and 
then, apparently, also took root. No effort was 
made to call witnesses where expert testimony 
might have assisted the board in interpreting 
the medical records or more fully informed the 
board as to the member’s condition. Counsel 
failed to draw the attention of the board to the 
significance of relevant portions of the record, 
or to the inadequacies of the record, or to cite 
applicable sections of the Veterans Administra- 
tion Schedule for Rating Disabilities. In most 
of these cases, counsel failed even to file a re- 
buttal to the recommended findings of the board, 
although the evidence justified such action. 

When counsel did essay a more active role, his 
efforts often revealed lack of knowledge of appli- 
cable law and regulations and failure to recog- 
nize the significance of the facts—or lack of 
facts—in the case. These deficiencies may have 
resulted from failure to appreciate the conse- 
quences of such neglect to the member being 
evaluated, or doubt as to how to proceed in effec- 
tively discharging his obligation to represent 
the member’s interest. 

The duties of counsel in a physical disability 
retirement case are analogous to the duties of 
counsel in court-martial proceedings or before 
a civil court, but demand, for their effective per- 
formance, familiarity with statutes, regulations 
and reference works with which most officers, 
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including those with wide military justice expe- 
rience, normally have little contact. 

Title IV of the Career Compensation Act is 
the basis for most current physical disability 
retirement proceedings and is the statute with 
which counsel is primarily concerned. Chapter 
IX, Naval Supplement, outlines in detail the 
procedures to be followed in administering 
physical disability retirement cases. Chapters 
IX and III contain instructions for the proce- 
dure of physical -evaluation boards. Certain 
sections of Chapter V, relating to presumptions 
concerning misconduct and line of duty, are © 
pertinent. 

Under the Career Compensation Act, the 
amount of compensation which the member re- 
ceives is related to the degree of his disability. 
The Veterans Administration Schedule is by 
law the standard for determining the degree of 
the member’s disability. Counsel must be fa- 
miliar with the entire schedule, which is de- 
signed for use by laymen as well as physicians, 
if he is to know what evidence is pertinent and 
thus represent a member adequately in a par- 
ticular case. The various sections of the sched- 
ule are interrelated and in many cases the rules 
applicable in a particular case are to be found 
in various sections. 

Some disability retirement decisions are in- 
cluded in the Digest of Opinions of the Judge 
Advocates General of the Armed Forces. 
Synopses of Opinions of the Judge Advocate 
General of the Navy in the field of physical dis- 
ability retirements are furnished to physical 
evaluation boards and to district legal offices. 
Review of JAG Journal articles appearing in 
the June, 1952 and October, 1951 editions is 
recommended for detailed studies of the admin- 
istrative steps in the disability retirement proc- 
ess, and of the technical significance of pertinent 
sections of Title IV of the Career Compensation 
Act. 

Gray’s Attorneys’ Textbook of Medicine and 
a medical dictionary will aid in the interpreta- 
tion of medical records, while consultation with 
a medical officer often will provide a shortcut 
to understanding a particular case. 

Most of counsel’s work, as in any legal pro- 
ceeding, should be completed prior to the hear- 
ing. Chapter IX requires that all records in 
the case must be made available to the member 
or counsel at least three days prior to the hear- 
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ing. Counsel should, at this time, determine 
whether the medical records adequately de- 
scribe all conditions contributing to the mem- 
ber’s disability. All conditions set forth in the 
Veterans Administration schedule are consid- 
ered to cause impairment of physical or mental 
function. Once a member is considered to be 
unfit by reason of a physical disability, Section 
0917c (1) (b), Naval Supplement, requires that 
each and every condition causing impairment 


of physical or mental function must be consid- 


ered by the board, and an appropriate find- 
ing made, whether any one of the member’s con- 
ditions does or does not present sufficient im- 
pairment of physical or mental function in and 
of itself to render the member unfit, or is not 
considered ratable for any reason. For exam- 
ple: A member’s left little finger is amputated 
under circumstances such as to qualify him for 
benefits under Title IV. He is found fit for 
duty, and returns to duty. Later, he loses his 
right arm, again under circumstances entitling 
him to the benefits of Title IV, and this time a 
physical evaluation board finds him physically 
unfit for duty. The member is entitled to a 
rating for the loss of the finger as well as for 
the loss of the arm. 

It may be necessary to request further exam- 
ination of the member, or to call as witnesses 
medical officers who are familiar with the case 
or who can testify as to applicable medical prin- 
ciples. Where there may be a question as to 
whether the disability was incurred prior to en- 
try into active service, or whether it has been 
aggravated, over and above natural progress, by 
the performance of active duty, the statements 
or testimony of the member’s family, civilian 
physician, teachers, or others may be relevant. 
The Veterans Administration Schedule, page 7 
paragraph 22, and the JAG Synopses, No. 1, 
pages 7-10, discuss the principles of ratings for 
aggravation. 

Section 408 of the Career Compensation Act 
provides that if the member’s disability was the 
result of his own misconduct or was incurred 
during a period of unauthorized absence, he may 
not be retired with the benefits of Title IV of 
the Act. Counsel should be prepared to present 
evidence concerning the member’s misconduct 
or absence status at the time his disability was 
incurred, if the issue is raised. 

The result of a prior determination of mis- 
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conduct or absence, based on an administrative 
investigation, may not, however, be merely 
adopted by the physical evaluation board as its 
own determination. An administrative inves- 
tigation generally does not constitute the full 
and fair hearing required by the Career Com- 
pensation Act. The physical evaluation board, 
as the finder of facts in the case, must make its 
own independent determination on the issue of 
misconduct or absence, based upon evidence, tes- 
timony or documents introduced into the record 
and uninfluenced by the conclusions of the in- 
vestigating officer or higher authority. In this 
connection, however, counsel should be aware 
of the fact that unauthorized absence, for pur- 
poses of Title IV of the Career Compensation 
Act, means any unauthorized absence, no matter 
how brief in duration and regardless of whether 
it materially interferes with the performance of 
the member’s duties. 

Counsel will also, of course, represent mem- 
bers who desire to be found fit for duty, and 
should, in most cases, prepare his case accord- 
ingly. Sometimes, however, such members suf- 
fer from disabilities which, by their nature, 
make it doubtful that the member will ever be 
able to perform unlimited duty. The physical 
evaluation board is authorized to make a finding 
of fit for duty—meaning full duty—or a finding 
of unfit for duty, in which case the board must 
also make the other findings required by law as 
to the incurrence, degree, and permanency of the 
disability. The physical evaluation board can- 
not legally make a finding of fit for limited duty 
and the member should be so advised. 

If the member, desiring a fit for duty finding, 
seeks to minimize his disabilities at the hearing, 
but is found physically unfit and then rebuts to 
the recommended findings of the physical evalu- 
ation board on the ground that he is either fit 
for duty—or else deserving of a larger percent- 
age of disability than that assigned by the board, 
he finds himself, of course, in the position of 
trying to ride two horses going in opposite direc- 
tions—and usually with an equally unfortunate 
result. 


In the physical disability retirement process, 
the physical evaluation board occupies a posi- 
tion analogous to the trial court, and the im- 
portance of making a clear and adequate record 
containing all the relevant facts at the hearing 


isapparent. All cases, following final action by 
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the board, receive at least two reviews—one by 
the Physical Review Council, and one by the 
Office of the Judge Advocate General, acting for 
the Secretary of the Navy. Under certain cir- 
cumstances, a case also may be reviewed by the 
Physical Disability Appeal Board. To insure 
that the member receives the full benefits of 
review, counsel should see that the record does 
not leave unanswered any question which might 
conceivably arise concerning the incurrence, 
nature, or degree of the member’s disability. 

Where counsel believes that the medical rec- 
ords do not fully reflect the degree of the mem- 
ber’s disability, or do not report upon all of the 
member’s disabilities, he should insure that the 
hearing record remedies the omission. Particu- 
larly where the disability involves scars, anky- 
loses, or limitation of motion, it may be neces- 
sary to amplify the medical records. 

When counsel, at the hearing, requests the 
member to demonstrate his limitation or dis- 
ability, however, the record, to be of any value 
on review, must show just what the member 
did do. When, for example, counsel asks the 
member to touch his thumb to each finger tip, 
or to flex his fingers as rapidly as possible, the 
reviewer is not enlightened by an entry, “The 
witness demonstrated.” Nor does the entry, 
“The medical member then made an examina- 
tion,” accomplish anything, unless the medical 
member describes for the record what his 
examination revealed. 

Descriptions of disabilities involving ankylo- 
ses and limitation of motion should be expressed 
in terms to which the rating schedule can be ap- 
plied. Limitation in degrees of arc should be 
measured from the proper starting point, as in- 
dicated in the plates on pages 26 and 27 of the 
Veterans Administration schedule. The inclu- 
sion of simple diagrams in the record would help 
to insure accuracy in this respect. Photographs 
are of value in determining the adequacy of rat- 
ings assigned for scars, muscle tissue loss, burns 
and disabilities requiring the use of prostheses, 
such as the loss of an eye. Scar descriptions 
should include information as to color and 
whether the scar is raised above the skin sur- 
face, as well as length measurements. 

Occasionally, counsel will devote much effort 
to showing that the member’s disability will 
interfere with or prevent the pursuit of the 
member’s preservice occupation. Impairment 
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of average earning capacity, rather than the 
impairment of the earning capacity of a par- 
ticular individual, is the basis for rating—and 
compensating—disabilities under the Veterans 
Administration schedule. _ Evidence concerning 
the handicap of a member for a particular occu- 
pation is therefore usually not relevant except 
as evidence of the member’s general disability 
and in certain cases where total unemployability 
is a possible result of the disability. Thus, in 
the case of an older member whose disability 
prevents the pursuit of his former occupation 
and whose learning capacity is limited, evidence 
of inability to resume a particular occupation 
may be relevant. 

The final determination in each case is made 
by the Secretary of the Navy, or by the Judge 
Advocate General acting for the Secretary. 
Like any administrative determination, it must 
find adequate support in the evidence of record. 
This provides an additional reason why counsel 
should insist that. anything considered by the 
board should be properly introduced into evi- 
dence and incorporated in the record. 

If a social service report contains matter af- 
fecting the board’s decision, the entire report 
should be a part of the record, not merely such 
paraphrased abstracts from it as were consid- 
ered relevant by the members of the medical 
board. Similarly, evidence contained in the re- 
port of an administrative investigation must be 
introduced in the record if it is to provide the 
basis for a determination under the Career Com- 
pensation Act. 

Frequently, the recommended findings of the 
physical evaluation board, especially in cases 
involving the issues of preservice incurrence 
or aggravation by active service of a disability, 
may be based primarily upon accepted medical 
principles. A board may take official notice of 
any generally accepted medical fact or principle 
and of any fact which may be judicially noticed 
by a court-martial. Section 0917b, Naval Sup- 
plement, requires, however, that the board must 
notify the member or counsel of all matters thus 
noticed. Counsel should require that such mat- 
ters be set forth fully in the record of proceed- 
ings and, if he considers it advisable, may test or 
seek to refute the validity of the status claimed © 
for such matter by cross-examination or expert 
testimony. 

A physical evaluation board hearing is a 
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quasi-judicial proceeding. While it is not con- 
templated that such proceedings will be as 
formalized as a general court-martial, the fact 
that they are quasi-judicial proceedings de- 
signed to afford the member a full and fair hear- 
ing must not be forgotten. Counsel should not 
allow informal methods to clutter and confuse 
the record with testimony based on improper 
foundations or containing the conclusions of 
unqualified witnesses, or which, for some other 
reason, is of dubious legality and value. 

Generally speaking, all evidence having pro- 
bative value as to the determination of issues 
before the board may be considered by the 
board. The only positive prohibition is con- 
tained in Section 0503c, Naval Supplement, 
which provides that no person in the armed 
forces shall be required to sign a statement of 
any nature relating to the origin, incurrence, or 
aggravation of any disease or injury he may 
have, and any such statement against his own 
interest signed at any time shall be null and 
void and of no force and effect. 

In the presentation of evidence, counsel should 
avoid becoming a witness himself. In any le- 
gal or quasi-legal proceeding, the role of witness, 
either for or against the member being eval- 
uated, is incompatible with the role of counsel 
for the member. Counsel may, of course, com- 
ment on testimony or other evidence properly 
introduced, but in a number of recent cases 
where the member was not present at the hear- 
ing, counsel, without being sworn as witness, 
answered detailed questions by the board con- 
cerning the member’s physical or mental condi- 
tion and stated his own opinion as to the prog- 
nosis in the case. If testimony of such a nature 
is required to supplement the medical records, 


a medical officer familiar with the case should . 


be called, properly sworn, and, if necessary, 
qualified as an expert witness before testifying. 

The usual grounds for the disqualification of 
counsel to act in courts-martial apply to coun- 
sel before physical evaluation boards. Prior 
participation in a case as medical officer in di- 
rect charge of the member’s treatment, as a 
member of the medical board or board of medi- 
cal survey which reported on the member, or as 
recorder for the physical evaluation board at a 
previous hearing of the member’s case has been 
held sufficient to disqualify as counsel. 

The right to the effective assistance of coun- 
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sel necessarily includes the right of argument. 
The crux of the evaluee’s theory of the case will 
often involve the sufficiency and weight of the 
evidence, together with its application in terms 
of the schedule, and counsel may make reason- 
able comment on the evidence and draw the neéec- 
essary inferences therefrom. 

The member, or counsel acting for the mem- 
ber, may file a statement in rebuttal to the rec- 
ommended findings of the physical evaluation 
board. Whether it is decided to exercise this 
right depends on whether it is considered that 
the board has correctly evaluated the member’s 
disability in the light of the evidence in the 
case. Sometimes counsel obtains additional evi- 
dence which he feels should be considered upon 
review. While greater weight generally would 
be accorded on review to the testimony of an 
evaluee or witness who had been cross-exam- 
ined under oath, or to a report or statement 
which had been examined by all parties at the 
hearing, if after the conclusion of the hearing 
counsel procures new and substantial evidence 
which may affect the recommended disposition 
of the member, such evidence should be included 
in the rebuttal. And too, if there is a mate- 
rial change in the member’s status or condition 
after the hearing, a report of such facts 
should be forwarded promptly to the review- 
ing authorities. 

Upon completion of the physical evaluation 
board hearing, the record, together with the re- 
buttal, if any, is forwarded for review to the 
Physical Review Council, composed of repre- 
sentatives of the Chief of Naval Personnel or 
the Commandant of the Marine Corps, the Chief 
of the Bureau of Medicine and Surgery, and the 
Judge Advocate General. Counsel’s connection 
with the case normally ceases when it leaves the 
physical evaluation board, unless the Physical 
Review Council decides not to recommend ap- 
proval of the recommended findings of the physi- 
cal evaluation board, and determines instead to 
submit substitute recommended findings to the 
Secretary. If these substitute findings would 
change the disposition of the member or de- 
crease the amount payable to him, he must be so 
notified by the Council, with the reasons for its 
action. 

The member has five days, exclusive of Sun- 
days and holidays, from the date he receives 
such a notice, to submit a statement in rebuttal 
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to the substitute findings of the Council. If he 
files a statement in rebuttal, the case is for- 
warded to the Physical Disability Appeal Board 
for further complete review. If he does not sub- 
mit a rebuttal, the Council forwards the case 
directly to the Secretary, and the substitute rec- 
ommended findings ordinarily are approved and 
determine the final disposition of the member. 

It should be noted that if only one member of 
the Council does not concur with the physical 
evaluation board and determines to submit sub- 
stitute recommended findings to the Secretary, 
a rebuttal to his substitute findings will obtain 
review of the case by the Physical Disability 
Appeal Board. If no rebuttal is filed, however, 
the action of the majority of the members of the 
Physical Review Council is regarded as the 
action of the Council and normally is approved 
by the Secretary. 

Members placed on the temporary disability 
retired list must be examined physically at in- 
tervals not exceeding eighteen months. The 
Physical Review Council considers this exami- 
nation and may order the member before a phys- 
ical evaluation board for re-evaluation if it 
appears that his condition has stabilized. 

While the foregoing remarks referred pri- 
marily to the representation of a member who is 
appearing before a physical evaluation board 
for the first time, they apply equally to re-eval- 
uation hearings, although the issue in re-evalua- 
tion cases usually is limited to whether the dis- 
ability has changed in degree and whether it 
has now become stabilized. 

Counsel’s problems in representing the mem- 
ber in re-evaluation cases are increased by the 
fact that the member in many cases may not 
wish to leave his civilian employment in order 
to be present at the hearing, and by the circum- 
stance that generally the report of the periodic 
physical examination is not as complete as the 
original medical record because there may have 
been less opportunity to observe the member. 
However, the requirement that the recom- 





mended findings of the board must have ade-. 
quate support in the evidence also applies to re- 
evaluation cases and affirmative evidence of a 
change in the member’s condition is required to 
justify a change in the percentage rating as- 
signed on re-evaluation. 

‘Counsel should remember that, if the disabil- 
ity remains at 30 per centum or more or if the 
member has more than 20 years of active serv- 
ice, and the condition is determined not to have 
been stabilized, the member may be retained on 
the temporary list and, although his percentage 
of disability may have increased or decreased, 
his compensation will remain the same as when 
he was originally placed on the temporary list. 
On re-evaluation, also, ratable disabilities which 
the record indicates existed at the time the mem- 
ber was placed on the temporary list, but which, 
through oversight, were not rated at that time, 
may be assigned a rating and included in the 
total combined rating assigned to the member. 

While the foregoing observations may appear 
to have emphasized how-not-to-do-it examples 
of counsel’s work, review of physical disability 
retirement case records has revealed many ex- 
cellent and conscientious performances by coun- 
sel. These comments are made with the realiza- 
tion that it is far easier to review a record—and 
second-guess—than to prepare the case and 
make the record. They are offered with the 
desire to present some of the substantive and 
procedural fundamentals which counsel may 
find of assistance in better preserving the legal 
rights of the physically disabled member. 

The importance to the physically-unfit mem- 
ber that his disability be correctly rated and 
adequately compensated—and the importance 
to the morale of his shipmates who are observ- 
ing his contact with the retirement system—is 
apparent. The quality of representation which 
counsel provides may well determine whether 
the member receives the full benefits to which 
he is entitled under Title IV of the Career Com- 
pensation Act. 
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To most of us the committees of Congress 
function at a remote distance and, therefore, 
cause us little concern save the end result of 
their work—the laws enacted by the Con- 
gress. In every session of Congress, how- 
ever, naval personnel appear before the 
committees as witnesses. Few anticipate 
that they may be required to appear as wit- 
nesses until the assignment is made—and 
that assignment may be a rousing surprise. 
It is hoped that the guidance offered may 
ease the shock. 





S THE MAJORITY OF PERSONS who. 


appear as witnesses before congressional 
committees appear but a few times during their 
careers, there is little opportunity to become 
familiar with committee procedures through 
experience. Necessarily, most prospective wit- 
nesses are in genuine need of advice when pre- 
paring to testify as representatives of the De- 
partment of the Navy. For the most part, the 
information contained herein may be used as 
a guide for those appearing before committees 
conducting investigations as well as those ap- 
pearing before committees considering bills 
pending in the Congress. 

The assignment to appear as a Navy witness 
before a committee of Congress is a difficult task 
which requires thorough preparation. To begin 
with, a witness must realize that the members 
of the committee are seeking information. 
While many of the members possess a tremen- 
dous store of legal and technical knowledge, 
most of them enter the hearing with no previous 
knowledge of the particular bill under consider- 
ation. Itis, therefore, essential that the witness 
be prepared to present a simple explanation of 
the bill, the justification for or reasons for op- 
position to the bill, and the cost, if any, to the 
Government. Wherever practicable, the techni- 
cal features of the matter at hand should be re- 
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ADVICE TO WITNESSES TESTIFYING BEFORE 
CONGRESSIONAL COMMITTEES 


CDR W. A. McGUINNESS, USN 


duced to layman’s terms in order to avoid being 
asked the question so often heard: “Can you 
tell me in your own words exactly what is in- 
tended to be accomplished by this legislation?” 
or “Just what is there about the bill that is 
objectionable?” 

In order to present a simple explanation of 
the bill, the witness must first obtain a complete 
working knowledge of the subject of the leg- 
islation or the matter under investigation. 
Whether appearing in support of or in oppo- 
sition to a bill, the witness should acquaint him- 
self with all the ramifications of the legislation 
not only from the standpoint of the operation 
and administration of the Department but from 
the point of view of overall policy. A simple 
example will serve to illustrate this important 
point. 

A Navy witness is designated to testify in 
support of a bill (Department of Defense pro- 
posal) .which would amend present law to in- 
crease the number of useful lighter-than-air 
craft provided and maintained by the Navy 
from 200 to 225. Obviously, the purpose of the 
legislation and the method by which the purpose 
is accomplished can be easily and quickly ex- 
plained to the satisfaction of the committee. 
The policy considerations of the bill, however, 
would run the whole range of operations of the 
Department from personnel requirements to 
budgetary implications. The witness could ex- 
pect to be asked questions involving the training 
requirements, expansion of facilities, the air- 
ship construction program, and, in executive 
session when necessary, the strategical factors 
involved and the tactical uses of lighter-than-air 
craft. 

In all probability, it would be necessary to 
have more than one witness. The fact remains, 
however, that one capable witness fully pre- 
pared on all the facets of a bill of this nature 
can do more to make the members favorably 
disposed than.a:parade of witnesses each qual- 
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ified to speak on a single phase of the legislation. 
This is particularly true in hearings before Sen- 
ate committees, where time is limited by the 
fact that all Senators have two committee 
assignments and some have three. In this con- 
nection, it is important to note a very common 
practice of the Senate Committee on Armed 


Services. After an opening statement by the 
chairman, he will ask the witness to file his state- 
ment for the record and then ask the witness 
to explain briefly the bill and the need for the 
legislation. Thereafter, the members of the 
committee question the witness. This proce- 
dure is set forth in section 133 (e) of the Leg- 
islative Reorganization Act of 1946 which 
states : 


Each standing committee shall, so far as practicable, 
require all witnesses appearing before it to file, in ad- 
vance, written statements of their proposed testimony, 
and to limit their oral presentations to brief summaries 
of their arguments. The staff of each committee shall 
prepare digests of such statements for the use of com- 
mittee members. 

All standing committees do not follow the 
above rule but, instead, permit the witnesses to 
read the prepared statements prior to question- 
ing them. In order to prevent being caught 
unawares, however, it is strongly recommended 
that a witness prepare a synopsis of his state- 
ment for presentation in event he is not re- 
quested to read his prepared statement. 

As a general rule, the witness will have avail- 
able the report of the Department of Defense 
on the bill or the Speaker letter with which the 
Department of Defense submitted the proposed 
legislation to the Congress, either one of which 
may be used as a guide in the preparation of his 
statement. Under no circumstances, however, 
should the statement amount to a mere adapta- 
tion of the report or Speaker letter. Obviously, 
a certain amount of repetition cannot be 
avoided, but for the most part, the witness 
should put into his own words the purpose of 
the bill, the position of the Department and the 
justification for that position. Such a proce- 
dure will not only make for ease of delivery 
but will aid the witness in understanding fully 
all the aspects of the legislation. 

If the legislation involves a particularly com- 
plicated situation, the witness should state it as 
clearly as possible and then give an appropriate 
example. In this connection, it should be kept 
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in mind that what appears clear to a person 
associated with the field dealt with in the legis- 
lation is not always clear to those outside that 
field. It is better, therefore, to err on the side 
of oversimplification than to run the risk of pro- 
longed questioning at the hearing. 

- It is fully realized that, in the process of the 
hearing, points may be raised which are only 
indirectly related to the legislation under con- 
sideration and, as a result, questions may be 
asked which the witness is not prepared to an- 
swer. Every effort should be made in drafting 
the statement to anticipate possible trends in 
the questioning in order to reduce to a minimum 
those instances wherein the witness must say 
that he does not have the information but would 
be pleased to submit it later for the record. The 
very favorable impression resulting from a wit- 
ness presenting substantiating data in response 
to a question cannot be overestimated. On the 
contrary, the immediate effect on many Mem- 
bers of the Congress when data are not available 
is to make them wary of favorably reporting out 
a bill which has not been fully justified at the 
hearing even though they are assured that the 
information will be available at a later date. 

With regard to the possible lines of question- 
ing which members of the committee may de- 
velop at the hearing, the witness must bear in _ 
mind two significant facts. First of all, mem- 
bers of the committee may hold varying views 
in connection with important legislation which 
concerns the economy of the Nation as well as 
the national security. Asa result, the questions 
asked by the individual members will be directed 
in many instances toward bringing out answers 
to support a particular view which might well 
be contrary to the position being supported by 
the witness. Secondly, it often happens that a 
member merely seeks bv his questions to speak 
for the record. The questions, therefore, may 
be repetitious or by their very nature appear 
to be so phrased as to require answers known 
to the member presenting them. 

It is in these situations in particular that the 
witness should be alert to avoid any indications 
of hostility or irritation resulting from the 
questions asked. In addition, it is absolutely 
essential to avoid at all times any indication of 
“talking down” to committee members or to the 
members of the staff. Even the simplest and 
most obvious questions should be answered in 
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a courteous, direct manner with the realization 
that the basic aim of the witness is to convey 
to the committee the position of the Department 
and to convince the members that the position 
is sound and supported by facts. 

As a representative of the Department, the 
witness has the responsibility of making the 
most favorable impression on the members of 
the committee. Therefore, the necessity for a 
neat, military appearance cannot be over- 
stressed. This, together with being fully pre- 
pared on the subject matter of the hearing, will 
go a long way toward creating a propitious at- 
titude on the part of the members. In this con- 
nection, it should be pointed out that hearings 
before subcommittees are at times quite infor- 
mal with the witnesses and members sitting 
around a table and discussing the matter at hand 
asagroup. Such a situation in no way signifies 
a lowering of the standards for courtesy, ap- 
pearance or bearing. Instead, Department wit- 
nesses should seize such opportunities to exhibit 
perfect decorum befitting a representative of a 
military department. 

With regard to the actual presentation of the 
testimony, the following specific points are to be 
noted : : 

(a) When the witness arrives at the hear- 
ing, he should have available sufficient copies 
of his statement to furnish one to every mem- 
ber of the committee, the staff members in- 
cluding the recorder, and the members of the 
press. In addition, it is well to have extra 
copies, inasmuch as representatives of other 
Government agencies and civilian groups hav- 
ing an interest in the subject usually desire 
copies. There is really no definite way of 
determining the exact number to have avail- 
able. To be considered is the number of com- 
mittee members and the known interests in 
the matter,to be heard. A minimum of 30 
copies, however, should be taken to a hearing 
before a Sénate committee and a minimum 
of 50 copies to a hearing before a House 
committee. 

(b) Upon being called by the chairman, 
the witness should state his name, rank where 
appropriate, and present duty assignment or 
position. He should indicate whether he is 
representing the Department of Defense or 
only the Department of the Navy. (This 

should also be at the heading of the prepared 
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statement.) The views of the Bureau of the 
Budget in regard to the position taken should 
be presented. Under certain circumstances, 
however, the witness will appear prior to the 
receipt of advice from that Bureau. It will 
be necessary, therefore, to inform the com- 
mittee of this fact with brief explanation why 
the views were not obtained. 

(c) Whether or not the witness should 
stand or sit while presenting his statement 
will be controlled by the situation at the time. 
In most instances, the chairman will indicate 
a place for the witness to sit. When questions 
are directed toward a person not seated at the 
witness table, he should stand and, if he has 
not previously done so, he should introduce 
himself as indicated in (b) above prior to 
answering the questions. 

(d) It is imperative that the witness bear 
in mind some of the dangers inherent in the 
reading of any statement. It goes without 
saying that it is of prime importance for the 
witness to speak slowly and distinctly as well 
as to read his statement so to include in his 
audience all the members of the committee. 
When the statement is long, effort should be 
made to avoid speaking in a monotonous tone. 
Proper emphasis should be given to the points 
covered. Also, appropriate use of pauses will 
aid in the preventing of the impression being 
given that the witness has but one interest— 
to get through the difficult task of testifying. 

(e) In both the prepared statement and in 
answering questions, the witness should not 
use abbreviations or use the vernacular. If 
an abbreviation or a “shop” term is used in 
the discussion, the witness should explain it 
in order to keep the record straight and to 
prevent any misunderstanding as to what is 
intended. 

(f) Care should be taken not to interrupt 
a member by starting to answer his question 
before he has finished phrasing it. 

(g) The committee chairman should be 
addressed as “Mr. Chairman.” If the witness 
recognizes other members, he may address 
them by name. Care should be taken with re- 
gard to associating the members with the 
nameplates in front of them inasmuch as they 
often sit at places other than the ones assigned 
to them. 
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It has been previously mentioned that some 
information, because of its classified nature, 
may have to be given in executive session. The 
witness has the responsibility of protecting the 
security classification of any material sought 
by the committee. When, therefore, the com- 
mittee indicates a desire to have the informa- 
tion, the witness must courteously point out its 
classified nature and state that he would be 
willing to give the information in executive 
session, provided it has been cleared for release 
under such circumstances by the chief of the 
bureau or head of the agency concerned or the 
Secretary of the Navy as the case may be. 

The very nature of this subject matter pre- 





cludes setting down many hard and fast rules 
of conduct to be used as guides for witnesses 
appearing before congressional committees. It 
is clear, however, that a representative of the 
Department must exhibit three specific qualities 
which are courtesy, competency and a spirit of 
cooperation. Those charged with responsibility 
of selecting witnesses for the Department of 
the Navy, therefore, must carefully examine 
those recommended with a view toward desig- 
nating the one who possesses to the highest de- 
gree these characteristics. Only on this basis 
can the Department be assured of the finest 
representation before the committees of 
Congress. 
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“The court may not, however, reconsider the sen- 
tence with a view to increasing its severity after 
the sentence has been announced * * *.” Para. 
76c, MCM, 1951. 


“Courts-martial have the power to reconsider 
and change any judgment or sentence rendered 
by them during their session. 

“In the case of Peter Williamson, a private in 
the army, who was tried June, 1819, the court 
sentenced him at first to confinement at hard 
labor with a ball and chain attached to his leg 
for the remaining term of his enlistment. Upon 
the ensuing day, at the suggestion of a member, 
the court reconsidered that sentence and sub- 
stituted the following: ‘That the said Peter 
Williamson be shot to death.’ 

“Upon reference of the question ‘whether the 
court had power to change the sentence which 


they had pronounced on the preceding day and 
make the substitution referred to, the attorney- 
general thus maintained the right of the court: 

“In courts of civil jurisdiction, when sitting 
even in criminal cases, the court is not concluded 
by an opinion they may have expressed in any 
one day, but has the power to reconsider; and 
after such opinion at any future day of its ses- 
sion, the whole subject being completely within 
its control until the end of the term. * * * 
I perceive no difference between martial and 
civil law in this respect ; the term of the martial- 
court continues from the time of its assemblage 
until its adjournment sine die; the term of the 
civil courts of the nation continues from the time 
of their assemblage until their adjournment to 
the court in course. And I am not apprised of 
any difference in the powers of the two courts 
over the subjects which severally belong to 
them, during the continuance of their sev- 
eral terms.’ ” Harwood, Naval Courts-Martial 
(1867), p. 139. 
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REPUTATION EVIDENCE AS A BASIS 
FOR REASONABLE DOUBT 


LT WALTER E. HINER, USNR 


The basic rules governing the use of. evi- 
dence relating to an accused’s reputation for 
good or bad character have been considered 
and discussed previously in the February 
1950 issue of the JAG Journal. And a rea- 
sonable degree of familiarity with them is 
essential to any thoughtful consideration of 
the subject. The present article supplements 
that discussion and has been prepared to em- 
phasize the significance of such evidence 
under the Uniform Code of Military Justice 
and the Manual for Courts-Martial. 





Fora EVIDENCE OF an established repu- 

tation for good character of an accused in 
court-martial proceedings of itself raise a rea- 
sonable doubt as to guilt where the evidence of 
guilt would otherwise be convincing? The an- 
swer of the Supreme Court of the United States 
is that it can indeed do so but that such evi- 
dence must be considered together with all other 
evidence in the case. In two recent cases the 
Court of Military Appeals has agreed with this 
idea but has pointed out that while in certain 
circumstances evidence of the general reputa- 
tion of the accused may alone generate a rea- 
sonable doubt, nevertheless, in other circum- 
stances, such evidence is of no value for such 
purpose and can at most serve to extenuate the 
offense charged. 

At the outset an examination and comparison 
of the terms character and reputation may be of 
value. Although, as a practical matter, they are 
frequently used interchangeably, it is neverthe- 
less obvious that the true good or bad character 
of an accused is determined by his actual pos- 
session of favorable or unfavorable attributes 
while his reputation will be established by what 
attributes others believe he may possess. The 
former is the reality, while the latter represents 
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that which is accepted as the reality by a par- 
ticular group at a certain time and place. Para- 
graph 138f of the Manual for Courts-Martial, 
1951, which deals with the subject of character 
evidence, defines reputation as the repute in 
which a person is generally held in the com- 
munity in which he lives or pursues his business 
or profession. The adduction of general repu- 
tation evidence has normally been accepted as 
essentially relevant and competent proof of the 
general character of a person. 

Although it is now a well settled doctrine that 
evidence of the good character of the accused is 
competent and admissible in criminal cases, this 
rule gradually evolved after the courts had 
earlier directed juries to disregard entirely any 
evidence which may have been offered as to the 
good character of the defendant. This strict 
concept of rejecting all such evidence was first 
relaxed to allow its consideration when the case 
against the accused was otherwise of doubtful 
weight. It was in that state of the law that 
juries were charged that if the facts proved were 
sufficient to satisfy their minds of the guilt of 
the accused, the character of the accused, how- 
ever excellent, was not an appropriate subject 
for their consideration; but if they entertained 
any doubt as to the guilt of the accused, then 
they might properly turn their attention to the 
evidence of his good character. Even this “re- 
laxed rule” was criticized as being too strict by 
a number of eminent writers who suggested that 
the good character of the accused was an ingre- 
dient which ought always to be submitted to the 
jury along with the other facts and the circum- 
stances of the case. Sir William Russell, in his 
treatise on Crimes (p. 2119 of the edition of 
1909), criticized this so-called “relaxed rule” 
stating: “The nature of the charge, and the evi- 
dence by which it is supported, will often render 
such ingredient of little or no avail; but the 
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more correct course seems to be not in any case 
to withdraw it from consideration, but to leave 
the jury to form their own conclusion upon the 
whole of the evidence, whether an individual, 
whose character was previously unblemished, 
has or has not committed the particular crime 


which he is called upon to answer.” See Note 
10 ALR 8,18. This and similar criticisms have 
been considered by the courts in this country 
and the old idea that character evidence for the 
accused is admissible only in doubtful cases has 
been long since rejected. It is now considered 
as settled law that evidence of the good char- 
acter of the accused, when properly presented to 
a court by preliminary questions and answers, 
is always relevant. 1 Wharton, Criminal Evi- 
dence, § 330, 331 (11th ed. 1935). 

In many jurisdictions, proof of the accused’s 
character must be limited to the traits of char- 
acter which are involved or may affect the 
offense charged. There is some authority, how- 
ever, that evidence of the good character of the 
accused need not he limited to those particular 
traits and a wider latitude is permissible. 

On both of the above questions the Manual for 
Courts-Martial adopts the broader views and 
additional latitude is thereby accorded an ac- 
cused in the presentation of evidence in his de- 
fense. Paragraph 138f makes it clear that the 
admission of evidence of the good character of 
the accused is not restricted solely to those cases 
in which the evidence is doubtful. It provides 
that such evidence is to be received in any case 
in which it is offered by the accused. It also is 
explicit in its provision that character evidence 
is admissible if it bears either upon a specific 
trait of character drawn into question by the 
charges or upon the accused’s general good 
character. 

It was in the light of this development of the 
law and under the present rules relating to the 
admissibility of character evidence as prescribed 
by the Manual for Courts-Martial that the 
United States Court of Military Appeals re- 
cently considered two cases in which the issue 
was raised. In United States v. Phillips, 3 
USCMA 137, 11 CMR 137 (1953), the accused, 
a medical officer, was charged with certain acts 
of sodomy. Although there was some corrobo- 
rative evidence supporting the victim’s testi- 
mony, his testimony was, as is usual in such 
cases, the main evidence relied upon by the 
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prosecution. The accused testified to an en- 
tirely different version of the incidents in ques- 
tion than did the alleged victim and presented 
five character witnesses in his defense. These 
witnesses, some of whom were eminent physi- 
cians, testified that they knew the accused well; 
that his reputation for truth and veracity was 
excellent; that they would believe him under 
oath; and, that he had never exhibited any signs 
of homosexuality in the past. At the conclusion 
of the evidence, defense counsel submitted sev- 
eral written instructions to the law officer with 
the request that they be given to the court- 
martial. Among the requested instructions 
was the following one relating to the effect of 
character evidence which the law officer de- 
clined to give: 

The Court is instructed that evidence of good 
character, when considered in connection with the 
other evidence in the case, may generate a reasonable 
doubt; and the circumstances may be such that an 
established reputation of good character would alone 
create a reasonable doubt, although without it the 
other evidence would be convincing. 

It was the refusal of the law officer to grant this 
or a similar instruction which concerned the 
Court of Military Appeals. After reviewing the 
federal cases which considered whether or not 
instructions must be given to guide members of 
juries in determining the effect of character 
evidence, the Court adopted the language of the 
United States Supreme Court in Michelson v. 
United States, 335 U. S. 469 (1948), that evi- 
dence of good character alone, “in some circum- 
stances, may be enough to raise a reasonable 
doubt of guilt and that in the federal courts a 
jury in a proper case should be so instructed.” 
In regard to whether the case at bar was 
a proper case, the Court of Military Appeals 
made these remarks: 
Is this a proper case? We believe it is for the fol- 
lowing reasons: Character evidence is of greater value 
to an accused in one type of case than in another, de- 
pending on the nature of the charge, and the defense. 
The primary function of character evidence is an at- 
tempt to show that accused, being of good character, 
would not commit the particular crime, because of 
the great amount of moral degradation which is in- 
volved, and also to show that his story of the events 
should be believed, because of his good reputation for 
truth and veracity. Of course, the greater the moral 
turpitude involved in the crime, the more unlikely one 
of good character would so offend against society. 
Certainly the crime of sodomy is one of the more 
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heinous offenses for few crimes are more revolting. 
Furthermore, character evidence has an added rele- 
vance in this type of case, for a charge of sodomy is 
one of the most difficult to meet. There are usually 
only two people who know the details of the crime— 
the accused, and the victim. It is often a case of the 
victim’s story with varying amounts of corroboration, 
versus the accused’s story without corroborative facts 
and circumstances. Because of this, evidence of good 
character is often the best, if not the only, defense 
wiich the accused can produce. Accordingly, this is 
a' proper case for the use and consideration of such 
evidence. 


The failure of the law officer to instruct on 
the effect of the character evidence was there- 
fore error and the Court of Military Appeals, in 
accordance with well established principles, 
turned to the question of whether or not the 
error was prejudicial. In finding that preju- 
dice was apparent, the Court stated: 


Before we will reverse a finding and sentence be- 
cause of a failure to instruct on the effect of good 
character evidence, we must determine whether the 
error was prejudicial to the accused. We have stated 
earlier that in a charge of sodomy, evidence of good 
character is often the only defense. In any case the 
accused is an interested witness, and consequently his 
story of the events is considerably weakened by that 
fact. Given the slightest doubt about his credibility, 
the court-martial is apt to convict. It may often take 
corroboration—or strong evidence of good character— 
to overcome the repelling nature of the testimony. As 
a result the accused needs the benefit of any evidence 
and any instruction on its proper usage that may have 
a tendency to render his story plausible and convinc- 
ing. The factual setting in this case pitted the ac- 
cused against a pathic and his only escape was to 
satisfy the members of the court-martial that his char- 
acter was such that he would not stoop to the level of 
committing the alleged offense. The law officer failed 
to accord the accused the minimal benefit flowing from 
his good character. Prejudice is apparent and the 
conviction must be reversed for that reason. 


After thus delineating the important role of 
reputation evidence in the factual situation 
which obtained in the Phillips case the Court of 
Military Appeals on the same day handed down 
a decision which arrived at an opposite result. 
In this case, United States v. Dodge, 3 USCMA 
158, 11 CMR 158 (1953), the petitioner was 
accused of the theft of a quantity of drugs and 
narcotics from the kit of an Army doctor. Ina 
pretrial statement which was offered and re- 
ceived in evidence, the accused admitted taking 
the property in question. He testified at the 
trial, and again admitted the larceny. His fur- 
ther testimony sought to establish that he had 
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taken the drugs out of mere curiosity after open- 
ing the kit to look for some tablets to relieve a 
headache. Defense counsel brought out at the 
trial that the accused officer had had a long and 
outstanding record in the Army, and that he 
had previously been honorably discharged and 
had reenlisted. A number of depositions of 
former Army men who knew and who had 
worked with the accused in the past were also 
introduced into evidence at the trial. The sub- 
stance of their testimony was that the accused 
was a person of good character and that his 
reputation for truth and veracity was good. 

At the close of the evidence for both sides, 
and before the law officer gave his instructions 
to the court-martial, defense counsel submitted 
a written instruction to the law officer on the 
effect to be given to character evidence with a 
request that the law officer submit the instruc- 
tion to the members of the court-martial. The 
law officer not only refused to give the requested 
instruction but failed to give any instruction on 
the effect of character evidence. 

After approval by appropriate reviewing au- 
thorities, the case reached the Court of Military 
Appeals on petition. Here was the same omis- 
sion that appeared in United States v. Phillips, 
supra. That this omission—the failure to in- 
struct on the effect of character evidence—was 
error was clear. But the question remained as 
to the prejudicial effect of the error. In con- 
cluding that in the posture of this case, the error 
was not materially prejudicial, the Court of 
Military Appeals distinguished their holding in 
United States v. Phillips, supra, stating: 

There * * * we considered the offense of sodomy 

which was established principally by the testimony 

of the pathic. His testimony was contradicted by 
the accused when the latter took the witness stand 
to testify in his own defense. The result of trial de- 
pended, to a large extent, upon who the fact-finders 
concluded was telling the truth. In that setting, char- 
acter evidence might be controlling on credibility, and 
we felt that a failure to guide the court-martial on 
the weight it could give that type of evidence was 
prejudicial. Further, we concluded that character 
evidence might, in and of itself, refute evidence that 
an accused had committed an offense so revolting as 
sodomy. We believed it was not unreasonable to con- 
clude that evidence of good character might be influ- 
ential in convincing the court-martial members that 
accused would not commit such an offense, 

In the case at bar we are concerned with an entirely 
different setting. The posture of the evidence in the 
record renders unnecessary a determination of 
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whether a court-martial might be influenced to find an 
accused not guilty because of his good character. 

Accused, by his own statements, admitted the commis- 
* sion of the offense. Under those circumstances, if the 

court-martial placed credence in his testimony and 

concluded he was telling the truth it would only 
strengthen the Government’s case. 

Thus, in both Phillips and Dodge the evidence 
of good character of the accused was admissible 
without regard to whether or not the evidence 
in the cases was doubtful. And in each case it 
was error to fail to instruct on the effect of 
character evidence when the defense had made a 
timely request for an appropriate instruction. 
But when the records were searched for preju- 
dice, the results in the two cases differed be- 
cause the weight to be attached to evidence of the 
good character of the accused depends upon the 
quality of the character sought to be established, 
the quality of the prosecution evidence, and, 
finally, the nature of the offense charged. Good 
character is not a defense, but evidence of good 
character may raise a reasonable doubt in the 
minds of the jury as to a defendant’s guilt. 
Hermansky v. United States, 7 F. 2d 458 (C. C. 
A. 8th 1925). Such evidence is a fact for the 
consideration of the court in connection with all 
other facts before it. The object of placing it 
before the court is to induce it to believe, from 
the improbability that a person of good charac- 
ter would have conducted himself as charged, 
that there is some mistake or misrepresentation 
in the prosecution case. 

With respect to the evidential import of proof 
of good reputation in the military services, Wig- 
more places an even higher value upon it than 
that which attaches to any member of the 
ordinary civilian community. His reasoning 
is that the member of the armed forces is not 
only in an environment where all weaknesses 
or excesses have an unusual opportunity to be- 
tray themselves, but that he is also under the 
constant and critical observance of his superiors 
with the further difference that his merits and 
delinquencies are recorded systematically in 
official records over the entire period of his serv- 
ice career. He states that a certificate of hon- 
orable discharge should be liberally construed— 
that it should be construed as importing not 
merely general good character, or the specific 
traits mentioned, but any other of the funda- 
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mental moral traits that may be relevant in 
criminal cases. Wigmore on Evidence, § 59 (3d 
ed. 1940). 

It is evident that a clear understanding of 
the value of, and proper treatment of, reputation 
and character evidence is vital to the competent 
discharge of the duties of those connected with 
trials by courts-martial. In the recent decisions 
of the United States Court of Military Appeals, 
the value of this type of evidence has been re- 
emphasized and the duties of those charged 
with instructing courts-martial on the effect of 
this type of evidence have been made abundantly 
clear. 





TRANSFERS 





The following is a list of change of station orders issued to all 
officers transferred to or from the office of the Judge Advocate 
General, and to all naval law specialists regardless of assignment. 
The list includes transfer issued between the dates of 19 October 
1953 through 19 December 1953. 


LT William T. Andrews, USNR from CinCNELM to 
MSTS Lant Via NavSch (Naval Justice) TemDulIns. 

CDR Richard Bacharach, USN from ComCruDesPac to 
NavSch (Naval Justice) (Duty). 

CDR Ralph K. Brandt, USN from ComBatCruLant to 
NAMTC, Pt. Mugu, Calif. 

LCDR Anargyros E. Camarinos, USNR from JAG to 
Inactive Duty. 

CAPT Paul F. Caruso, USMCR from JAG to AirFMF 
Pac. 

LTJG Jean O. Casanova, USN(W) from BuPers to JAG. 

CDR Earl C. Collins, USN from 1st MarDiv to JAG. 

LCDR Katherine C. Doe, USN from NavSta, NORVA 
to JAG. 

CDR Andrew M. Egeland, USN from JAG to BuDOCKS. 

LCDR Alma G. Ellis, USN(W) from JAG to CinCEUR. 

LCDR John F. Guinee, USNR from JAG to Inactive 
Duty. 

LCDR John J. Henderson, USNR from 1lst MAW to 
Com 6. 

LT Ralph R. Kuchler, USNR from PhibGruONE to 
Com 12. 

CDR Rowland F. Schlegel, USN from Com 5 to Com 10. 

MAJ James A. Turley, USMCR from Inactive Duty 
to JAG via NavSch (Naval Justice) TemDulIns. 

LCDR John van Ohlen, USN from NAMTC, Pt. Mugu, 
Calif to ComNav Marianas. 

CDR J. Russell Verbrycke, USN from ComSubCom 
NELM/HedSuppActs, Naples to JAG. 

LT Robert B. Whitson, USNR from NavSch (Naval 

Justice) TemDulIns to NavSch (Naval Justice) Duty. 
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DIGESTS... 


(Continued from page 2) 

some of the materials on the legislative history 
of the Code which indicated that one of the most 
controversial issues which the Congress faced in 
the enactment of the Code was the extent to 
which officers in the chain of command should 
be authorized to influence the activities of 
courts-martial. Congress, recognizing that mil- 
itary justice and military discipline were es- 
sentially interwoven, struck a compromise but 
expressed its intent to free courts-martial mem- 
bers from any improper and undue influence by 
commanders which might affect an honest and 
conscientious consideration of the guilt or inno- 
cence of the accused. The Court also recognized 
that a commander is not completely isolated 
from court-martial proceedings but is author- 
ized by paragraph 38 of the Manual to give cer- 
tain general instruction to courts-martial. The 
question faced by the Court was whether the 
particular instructions given by the command- 
ing officer in this case fell within the fair limits 
permitted by the Manual or whether they were 
of such a coercive nature that there was a vio- 
lation of the Code restriction against the exer- 
cise of improper influence upon the members of 
the court-martial. 

The Court recognized that in addition to the 
statements digested above, there were other in- 
structions given at the meeting stressing the 
need for impartiality, accuracy, and fairness 
which were not only proper but commendable. 
But under the facts of this case, the Court had 
no difficulty in finding command coercion which 
was prejudicial to the accused and, therefore, 
the findings and sentence were set aside and a 
rehearing was ordered. 

In its opinion in the case, the Court remarked 
that under the Manual provisions, a commander 
could give general instruction to personnel of 
courts-martial and include information as to 
the state of discipline and the prevalence of 
offenses which have impaired the efficiency and 
discipline of the command; that thievery was 
detrimental to morale; that a general policy dis- 
couraging inadequate sentences for such of- 
fenses is reasonable; and that such a general 
policy may be necessary and desirable and its 
communication to the personnel of a court is 
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proper. “However, it is preferable to give it to 
the command rather than to a designated court- 
martial * * *. It is one thing to announce a 
general policy and yet another to use that prin- 
ciple to influence the finding and a sentence in 
a particular case.” 

In a separate opinion, Judge Brosman con- 
curred with the author of the Court’s opinion 
but stated, “At the same time I must confess to 
some degree of general unfriendliness toward 
the sort of pretrial conference contemplated by 
paragraph 38 of the 1951 Manual * * *. On 
thé whole, I am inclined to believe that seances 
of this nature are less necessary than dan- 
gerous * * * ”. United States v. Littrice, 
3 USCMA 487, 13 CMR 48 (1953). 


NOTE: See opinion on petition for new trial in United 
States v. Borner, 3 USCMA 313, 12 CMR 69 (1953). 


INDECENT LIBERTIES—indecent exposure before a 
child with the intent to gratify the lust, passions, 
or sex desires of either the person committing the 
act or the child constitutes the taking of indecent 
liberties with a child in violation of Article 134. 


® Accused was convicted of taking indecent lib- 
erties with children under sixteen years of age’ 
and, after approval by intervening reviewing 
authorities, his petition for review was granted 
by the Court of Military Appeals to determine 
whether the specification alleged and the evi- 
dence established the offense of which he was 
found guilty. 

The evidence showed that the accused, on a 
public street, intentionally exposed his private 
parts to two young sisters, ages seven and ten 
years. The specification alleged that he “did 
* * * take indecent liberties with [the two 
young sisters] * * * by willfully and wrong- 
fully exposing in an indecent manner to them 
in public, his [private parts] with intent to 
gratify the sexual desires of the said [accused ].” 

In its consideration of the question the Court 
of Military Appeals discussed three of the of- 
fenses under Article 134 and the form specifica- 
tions for them as given in Appendix 6c of the 
Manual. Form 147 is a standard allegation for 
indecent exposure and contains only the ele- 
ments of exhibition. The maximum punishment 
authorized for this offense is six months con- 
finement and forfeiture of two-thirds pay for a 
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like period. Form 146 is a standard allegation 
for taking indecent liberties with a child and 
suggests allegations of touching such as fondling 
or the placing of hands. The maximum punish- 
ment authorized for this offense is a dishonor- 
able discharge and seven years confinement with 
total forfeitures. Obviously, whether particu- 
lar indecent acts involving children constitute 
one offense or the other may be quite material 
in a given case. The third offense considered 
by the Court was indecent assault. A standard 
allegation for this offense is given in form 120 
and the maximum punishment authorized for 
the offense is a dishonorable discharge and con- 
finement for five years with total forfeitures. 
The specification alleging the offense with 
which the accused was charged in this case was 
composed by combining some suggested allega- 
tions found in form 146 (indecent liberties) 
with some found in form 147 (indecent expo- 
sure). It was noted that the specification con- 
tained no allegation of bodily contact and, there- 
fore, while purporting to allege the taking of in- 
decent liberties, the specification read more like 
an allegation of indecent exposure. But if an 


allegation of bodily contact is necessary to the 
crime of taking indecent liberties, then there 
would be little, if any, difference from the crime 


of indecent assault. Therefore, depending on 
whether or not bodily contact is necessary to the 
taking of indecent liberties, it seems that the 
Manual either sets out two forms for the same 
offense or it shows a conceived plan to place 
the offense of indecent liberties in a class sepa- 
rate and apart from either indecent assault or 
indecent exposure. 

Paragraph 213d (3) of the Manual discusses 
the offense of taking indecent liberties with a 
child and it defines the offense in the disjunctive. 
The offense may consist of the taking of im- 
moral, improper, or indecent liberties with a 
child with the intent of gratifying sexual de- 
sires or the commission of any lewd or lasciv- 
ious act upon or with the body of the child while 
entertaining the same intent. And examination 
of the subparagraph on “Proof” reveals that 
proof of bodily contact is not necessary to the 
former while it is essential to the latter. 

The Court discussed similar statutes which 
had been enacted in various jurisdictions but 
found none so broad as the provisions of the 
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Manual. Under those statutes the Court found 
a difference in conclusions as to whether an as- 
sault was a necessary element of taking indecent 
liberties but it found, under statutes more re- 
strictive than the provisions of the Manual, that 
the rule in a number of jurisdictions was that an 
assault was not a necessary element. 

In its task of interpretation of the Manual, 
the Court found that the language of paragraph 
213d (3) clearly expressed two distinct branches 
of the offense of indecent liberties. One branch 
leads to offenses which do not act upon the body 
except in a subjective way while the other leads 
to offenses which involve assault and battery. 

In answer to the accused’s contention that if 
the conviction were affirmed, it would be done 
on facts which at most showed only an indecent 
exposure, the Court stated: 


We have no hesitancy in saying that they estab- 
lish that offense; but, we find they also establish 
the more serious offense of taking indecent liber- 
ties. This holding naturally poses the question of 
the difference between the crimes of indecent ex- 
posure and taking indecent liberties as they affect 
a minor under sixteen years of age. There is one 
substantial difference well recognized in criminal 
law. The crime of indecent exposure may be either 
intentional or negligent and it, in many jurisdic- 
tions, must be committed in a public place. There 
need be no intent connected with the commission of 
that crime other than the general intent which 
must be found in every criminal offense. Many 
persons under the influence of intoxicating liquors 
unintentionally expose themselves without knowl- 
edge that they are affecting the lives of children. 
In the crime of taking indecent liberties with a 
minor, the act must be done with intent to gratify 
the lust, passions, or sex desires of either the person 
committing the act or of the child. It should be 
readily apparent that when the act is committed 
with that specific intent, the potentiality for harm 
to the child is increased. Moreover, taking inde- 
cent liberties is the first step toward more serious 
sex crimes of a perverted nature and it would be 
shocking to find out the President intended to class 
them with petty offenses. We, therefore, believe 
that this offense is distinguishable from both the 
minor offenses of indecent exposure and assault, 
when the act is performed with the specific intent 
to satisfy the sexual desires of the participants. 


Accordingly, the Court of Military Appeals, 
holding that the specification alleged and the 
evidence established the offense of taking in- 
decent liberties with a child, affirmed the deci- 
sion of the board of review. United States v. 
Brown, 3 USCMA 454, 13 CMR 10 (1953). 
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SIMILAR OFFENSES—evidence of two relatively 


short unauthorized absences held not admissible 
as evidence of intent of accused in a trial for de- 


sertion arising out of a subsequent unauthorized 
absence. 


® Upon arraignment, accused pleaded not 
guilty to the charge of desertion commencing 
on 8 April 1953 but guilty of the lesser included 
offense of unauthorized absence commencing on 
3 April 1953. After the inception of the un- 
authorized absence and its termination by sur- 
render were established by documentary evi- 


dence, the prosecution offered three exhibits for _ 


the purpose of showing the prior course of con- 
duct of the accused as bearing upon the intent 
entertained by the accused at the commence- 
ment of or during his unauthorized absence. 
Over the objection of defense counsel, these ex- 
hibits were admitted in evidence and established 
the following information regarding the prior 
conduct of the accused: 


6 Oct 52-24 Oct 52__ Unauthorized absence. 
27 Oct 52-6 Nov 52. Unauthorized absence. 
6 Nov 52 Apprehended and con- 
fined awaiting action 
on recommendation for 
trial by court-martial. 
Tried by special court- 
martial. 
6 Dec 52-29 Mar 53_ Serving sentence of spe- 
cial court-martial. 
Commencement of un- 
authorized absence 
which formed basis of 
current charge. 


Upon this evidence the accused was convicted 
of desertion and the conviction was approved by 
the convening authority. In its consideration 
of the case, the board of review cited three de- 
cisions of the United States Court of Military 
Appeals in which that Court had held that evi- 
dence of previous absences and time spent in 
confinement were admissible for the limited 
purpose of establishing the intent of the accused. 
The board found that in United States v. Powell, 
3 USCMA 64, 11 CMR 64 (1953), there were 
seven previous convictions of ten absence of- 
fenses; in United States v. Deller, 3 USCMA 
409, 12 CMR 165 (1953), there were seven pre- 
vious convictions of seven absence offenses ; and 
in United States v. O’Neill, 3 USCMA 416, 12 


6 Dec 52 
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CMR 172 (1953), there were four previous con- 
victions of five separate absence offenses 
(though the opinion of the Court of Military 
Appeals discloses only that the previous ab- 
sences were plural in number). The board of 
review, recognizing the general rule that evi- 
dence of other offenses or acts of misconduct is 
not admissible as proof of guilt of subsequent 
offenses, was of the opinion that the evidence 
of similar offenses was not sufficient in the pres- 
ent case to show “repeated absences” from 
which an assumption could be made that the 
accused would absent himself when free to do so 
or that he disliked military service so as to infer 
an intent to remain absent permanently. Ac- 
cordingly, the board held that the admission of 
the three prosecution exhibits for this purpose 
was prejudicial error. The board was also of 
the opinion that the current unauthorized ab- 
sence terminated by surrender “plus the addi- 
tional fact that the one previous conviction was 
of relatively short absences” did not clearly dis- 
close an intent to remain absent permanently. 

In its action on the case, the board of review 
approved only so much of the findings as found 
the accused guilty of an unauthorized absence 
for the period charged. NCM 269, Bedore, 

CMR —_ (19538). 


EXPERT TESTIMONY—opinion of medical witness 
is admissible even though based in part upon state- 
ments of accused obtained in the absence of the 
warning required by Article 31. 


@ One of the specifications of which the ac- 
cused was convicted in a trial by special court- 
martial alleged wrongful use of a habit forming 
narcotic drug in violation of Article 134. A 
part of the prosecution’s case consisted of the 
testimony of a medical officer who had exam- 
ined the accused. After stating his qualifica- 
tions as a doctor and in the field of narcotics, 
the witness testified regarding his findings upon 
the physical examination of the accused. He 
was then asked by trial counsel, “What were 
your conclusions from your medical examina- 
tion of the accused in regards to the use of nar- 
cotics?” To this question, defense counsel ob- 
jected and his argument disclosed that he de- 
sired to bring out in the testimony of the wit- 
ness any medical history that the witness might 
have obtained from the accused upon which the 
witness’ opinion as to the use of narcotics might 
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in part be based; and if the medical history so 
obtained involved incriminating statements ob- 
tained without the warnings required by Article 
31, to object to the admission of the expert opin- 
ion of the witness. The objection interposed by 
defense counsel was not sustained and the wit- 
ness, continuing, testified that there was physi- 
cal evidence of the use of narcotics and that the 
medical history of the accused confirmed the 
findings of the physical examination. The court 
was properly instructed by the president that 
such matters as past histories could properly 
be considered with respect to the weight to be 
given to the expert opinion. 

Cross-examination was primarily directed to 
obtaining an admission from the medical wit- 
ness that his opinion that the accused had re- 
cently used narcotics was largely based upon his 
questioning of the accused and the obtaining of 
incriminating statements from him without the 
warning required by Article 31. It was there- 
fore urged that the opinion testimony in effect 
related a confession by the accused and was in- 
admissible under Article 31. 

In considering the relationship between medi- 
cal officers and persons suspected of offenses, 
the board stated: 


* * * There are a number of offenses in which the 
physical condition of a person committing an offense 
is highly significant or even in some circumstances 
decisive with respect to determination of guilt. These 
include not only addiction to or use of narcotics, but 
also intoxication, certain forms of self-injury to avoid 
duty, certain sodomy and other perversion cases, and 
perhaps others. If the appropriate medical officer in 
the course of his duty as a medical officer performs 
a medical examination and in order to establish the 
significance of physical symptoms which may other- 
wise be indeterminate, questions the person being 
examined as to past activities or conduct such exami- 
nation is not, in our opinion, within the purview of 
Article 31 UCMJ. The conclusion of the medical offi- 
cer as to the probable cause for the conditions re- 
vealed by his examination appears to us properly a 
matter for expert opinion testimony. 


The board concluded that under the circum- 


stances of this case it was not an error of law to 
admit the expert testimony of the medical wit- 


ness and affirmed the findings and sentence as 
approved on review below. NCM 262, Barnes, 
CMR (1953). 





MUSTERING-OUT PAY 


' Effect of Training Duty in Gulf of Mexico—In an 


opinion dated 5 November 1953, the Judge Ad- 
vocate General considered the question of the 
entitlement of aviation cadets to receive the 
maximum amount of mustering-out pay ($300) 
under the provisions of Title V of the Act of 
July 16, 1952, solely by reason of (1) having 


been aboard a training carrier in a duty status 


as an observer in the Gulf of Mexico, outside the 

continental limits of the United States, or (2) 

having piloted or ridden as a student in an air- 

craft over the Gulf of Mexico, outside the conti- 

nental limits of the United States, while under- 

going flight training. It was observed, that 
while aviation cadets were excluded from bene- 

fits under the Mustering-Out Pay Act of 1944, 

they are not so excluded by the 1952 Act. The 

1952 Act authorizes the maximum benefit for 

active service of 60 days or more any part of 

which has been outside the continental limits of 

the United States or in Alaska. Regulations 

implementing the Act (NavComp. Manual, Art. 

044165) define service outside the continental. 
limits as including service beyond the three mile 
limit either afloat or in the air provided that 
travel in Canada or Mexico incident to a change 
of duty stations between two points in the 

United States shall not be included for that pur- 
pose. The opinion was expressed that the 

qualifying “service” as used in the Act and 

regulations means assignment to duty the per- 
formance of which requires a member to go 
beyond the continental limits of the United 
States. The performance of duty beyond the 
continental limits regardless of duration and 
whether in an aircraft or aboard a carrier would 

serve to qualify members including aviation 
cadets for the maximum payment provided by 
the 1952 Act. 
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